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AMENDMENTS MADE TO PRACTICE STATEMENT NO 5 (RULE 13.5 – INVOKING 

CONDITIONS AND PRE-CONDITIONS) ON 27 OCTOBER 2023 

References to sections and paragraphs are references to Practice Statement No 5, as 

amended by the Panel Executive on 27 October 2023, unless otherwise stated.  References to 

the “2021 Practice Statement” are to Practice Statement No 5 as at 5 July 2021, a copy of 

which is set out in the Appendix for ease of reference. 

1. Section 1 – Introduction 

1.1 Section 1 provides a new introduction to Practice Statement No 5, which includes an 

overview of the contents of the other sections of the Practice Statement. 

2. Section 2 – Conditions to offers and invoking conditions 

2.1 Section 2 includes an overview of Rule 13.1 and Rule 13.5(a). 

2.2 Section 2 also includes a revised breakdown of the different categories of condition 

(previously in paragraph 1.2 of the 2021 Practice Statement).  The amended categories: 

(a) include a new category of conditions in relation to long-stop dates and so-called 

“mini-long-stop dates” (Category 3, in paragraph 2.3(c)); and 

(b) split into separate categories: 

(i) bespoke conditions relating to the (non-)occurrence of a specific event or 

circumstances in relation to the offeree company (Category 4, in 

paragraph 2.3(d)); and 

(ii) specific or general conditions relating to the obtaining of an official 

authorisation or regulatory clearance (including conditions relating to there 

being no “phase 2” reference or similar process) (Category 5, in 

paragraph 2.3(e)). 

2.3 Paragraphs 2.4 to 2.6 explain the application of Rule 13.5(a) to the different categories 

of conditions.  Paragraph 2.6 includes the guidance published in paragraph 9.31 of 

PCP 2020/1 (Conditions to offers and the offer timetable) in relation to the types of 

condition which the Panel may, in accordance with Rule 13.5(b)(viii), agree will not be 

subject to Rule 13.5(a) in the particular circumstances. 

https://www.thetakeoverpanel.org.uk/wp-content/uploads/2020/10/PCP-2020_1-Conditions-to-offers-and-the-offer-timetable.pdf
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3. Section 3 – The Executive’s approach to the invocation of conditions 

(a) Introduction 

3.1 Paragraphs 3.1 to 3.3 provide an overview of the Executive’s approach when considering 

whether to permit the invocation of a condition. 

(b) Factors to be taken into account 

(i) All relevant conditions 

3.2 The factors to be taken into account for all relevant conditions, as listed in paragraph 3.5 

of Practice Statement No 5, are broadly the same as those listed in paragraph 4.1 of the 

2021 Practice Statement, with the following changes: 

(a) in paragraph 3.5(d) (previously paragraph 4.1(d) of the 2021 Practice Statement), 

minor language changes have been made, as follows: 

“whether the circumstances that have arisen could not have reasonably been 
foreseen at the time of the firm offer announcement and, if they could, the 
likelihood of the circumstances arising occurring;”; 

(b) in paragraph 3.5(e), examples of actions which will not be supportive of invocation 

have been included (based on paragraph 9.49 of PCP 2020/1); and 

(c) in paragraph 3.5(f), an explanation has been added that the Executive will be more 

likely to consent to a request by an offeror to invoke a condition if the offeree board 

agrees that this is the appropriate course of action (see paragraph 9.50 of 

PCP 2020/1). 

(ii) General protective conditions, including a material adverse change condition 

3.3 Paragraphs 3.6 to 3.8 are the same in substance as paragraphs 3.1 and 3.3 of the 2021 

Practice Statement. 

(iii) Phase 2 Reference Conditions 

3.4 Paragraph 3.9 clarifies that the Executive’s approach in this area applies to phase 2 

references by the Competition and Markets Authority and/or “phase 2” or similar “in-

depth” reviews by another antitrust or other governmental or regulatory body in relation 

to the obtaining of a material official authorisation or regulatory clearance.  Previously, 

paragraph 4.3 of the 2021 Practice Statement referred to a “Phase 2 CMA reference (or 

equivalent reference or process)”. 

3.5 The factor listed in paragraph 3.10(a) (previously paragraph 4.3(a) of the 2021 Practice 

Statement) has been amended.  Rather than considering “whether the reference or 

https://www.thetakeoverpanel.org.uk/wp-content/uploads/2020/10/PCP-2020_1-Conditions-to-offers-and-the-offer-timetable.pdf
https://www.thetakeoverpanel.org.uk/wp-content/uploads/2020/10/PCP-2020_1-Conditions-to-offers-and-the-offer-timetable.pdf
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process would be likely to result in a serious risk of material damage to the business of 

the offeror and/or the offeree company”, paragraph 3.10(a) states that the Executive will 

take into account “the potential impact of the reference or process on the business of the 

offeror and/or the offeree company, including the management time, costs and other 

burdens involved in pursuing it”.  This reflects paragraph 9.20 of RS 2020/1, which 

confirmed that the Executive would take into account the costs of a phase 2 reference. 

3.6 In relation to the factor listed in paragraph 3.10(b) (previously paragraph 4.3(b) of the 

2021 Practice Statement), the new wording “because of the low probability either of 

obtaining clearance at all or of obtaining clearance before the long-stop date” reflects 

paragraphs 9.21 and 9.22 of RS 2020/1. 

3.7 Paragraphs 3.11 to 3.13 contain new guidance on the Executive’s approach to Phase 2 

Reference Conditions. 

(iv) Regulatory clearance conditions 

3.8 Paragraph 3.14 is the same in substance as paragraph 4.2 of the 2021 Practice 

Statement. 

4. Section 4 – Timetable suspensions 

4.1 Section 4 summarises the relevant provisions of the Code relating to the suspension of 

the offer timetable when one or more conditions relating to an official authorisation or 

regulatory clearance have not been satisfied or waived by 5.00 pm on the second day 

prior to Day 39. 

5. Section 5 – Long-stop dates 

5.1 Section 5 summarises the relevant provisions of the Code relating to long-stop dates of 

contractual offers and schemes of arrangement and provides guidance on the 

Executive’s approach in this area. 

5.2 In line with paragraph 4.13 of RS 2020/1, paragraphs 5.3 and 5.7 explain that the 

Executive expects that if, on the long-stop date (and subject to the acceptance condition 

not being satisfied in the case of a contractual offer), a review by a regulatory body in 

relation to a material official authorisation or regulatory clearance has not concluded, the 

offeror will normally be able to lapse its offer.  This is on the basis that the action (if any) 

that needs to be taken to obtain the authorisation or clearance will not normally be 

sufficiently clear. 

5.3 Paragraph 5.4 explains that, for the purposes of Rule 12.3, the Executive will consent to 

the extension of a long-stop date without the agreement of the offeree company only in 

https://www.thetakeoverpanel.org.uk/wp-content/uploads/2021/03/RS-2020_1-FINAL-31-March-2021.pdf
https://www.thetakeoverpanel.org.uk/wp-content/uploads/2021/03/RS-2020_1-FINAL-31-March-2021.pdf
https://www.thetakeoverpanel.org.uk/wp-content/uploads/2021/03/RS-2020_1-FINAL-31-March-2021.pdf
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limited circumstances, such as to allow an offeror to align its long-stop date with that of 

a competing offeror (see paragraphs 4.28 to 4.32 of RS 2020/1). 

6. Section 6 – Pre-conditions 

6.1 Section 6 is the same as section 5 of the 2021 Practice Statement. 

7. Section 7 – Agreements relating to the invocation of conditions to an offer 

7.1 Section 7 cross-refers to section 3 of Practice Statement No 29 (Rule 21.2 – 

Offer-related arrangements). 

27 October 2023 

 

https://www.thetakeoverpanel.org.uk/wp-content/uploads/2021/03/RS-2020_1-FINAL-31-March-2021.pdf
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