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Please find attached the Panel Executive’s checklist for Rule 9 waiver circulars (see Note 1 of the Notes on Dispensations from Rule 9 of the Takeover Code and Appendix 1 of the Code).  This checklist is provided to assist advisers in ensuring that each draft which is submitted to the Executive complies with relevant content requirements in the Code.  The Executive requires a completed checklist to accompany each draft submitted for review and will not accept a draft for review without a completed checklist which demonstrates the draft to have been prepared to the appropriate standard expected.  
Please note that, as stated in Note 1 on Section 2 of Appendix 1 of the Code, consultation with the Executive at an early stage is essential in relation to Rule 9 waiver transactions.  Late consultation may result in delays to planned timetables.

The applicability of the relevant provisions of the Code to the proposed transaction, and the question of whether the transaction and the contents of the Rule 9 waiver circular comply with the Code, will depend on the circumstances of each particular case.  Although the Executive must approve the issue of a Rule 9 waiver circular before it is published, the document remains the exclusive responsibility of the company concerned and its advisers.  It is therefore the responsibility of the parties to the transaction and their respective advisers to ensure that all issues that might be relevant to the Executive’s grant of a waiver of an obligation to make a mandatory offer under Rule 9 are expressly brought to the attention of the Executive for its consideration, rather than merely incorporated into the Rule 9 waiver document.

Similarly, although the Executive provides this checklist for the use and assistance of companies proposing Rule 9 waiver transactions, the checklist does not form part of the Code and follows a shorthand, informal style, principally to highlight the various provisions of the Code which govern the contents of Rule 9 waiver documents.  Accordingly, completion of the checklist does not mean that the contents of the Rule 9 waiver document will be regarded by the Executive as complete or sufficient for the purposes of a particular transaction.

Where any item on the checklist is “not applicable” to the transaction in question, please use “N/A” in the “REF” column and use the “Comments” column to explain why the provision is not applicable.
In particular, the attention of advisers is drawn to the following provisions of the Code:

· Note 3 on Rule 21.2, which provides that the general prohibition on inducement fees and other offer-related arrangements applies also in the context of a Rule 9 waiver transaction;
· Section 3 of Appendix 1 and the fact that a waiver of an obligation under Rule 9 will not normally be granted, or may be invalidated, in the event of “disqualifying transactions”;

· Section 6 of Appendix 1 and the fact that an appropriate announcement will need to be made following the meeting at which the Rule 9 waiver proposals are considered by shareholders; and

· Section 7 of Appendix 1, in situations where shareholders approve the issue of convertible securities, or the issue of warrants or the grant of options to subscribe for new shares, where no immediate voting rights are obtained and the controllers wish to acquire further interests in voting shares following the relevant meeting.  The Executive should be consulted in all such situations to establish the number of shares to which the waiver will be deemed to apply.
The attention of advisers is also drawn to the “Note to advisers in relation to the disclosure of information on Rule 9 of the Takeover Code in Rule 9 waiver and IPO documents” which is available on the Notes to Advisers page of the Panel’s website.

Please email the completed checklist and accompanying draft, together with any supplementary forms to: documentfiling@thetakeoverpanel.org.uk.  In addition, the final Rule 9 waiver circular must be sent to the Panel in accordance with Rule 30.5.
Before completing this checklist, please ensure you have the current version by downloading the checklist from the Notes to Advisers page of the Takeover Panel website.

SECTION A: Information about the Rule 9 waiver transaction
	Offeree (i.e. issuing company):
	

	Offeree financial adviser:
	Name
	

	
	Firm
	

	
	Tel. no.
	

	
	Email
	

	Attachments (tick as appropriate):

The supplementary forms can be obtained from the Checklists page of the Panel’s website.
	Full list of dealings (Note 2 on Rule 24.4)
	

	
	Profit forecast supplementary form (Rule 28)
	

	
	QFBS supplementary form (Rule 28)
	

	
	Asset valuation supplementary form (Rule 29)
	

	
	Other (specify):
	

	Offeror (i.e. prospective controller(s)/concert party):
	

	Offeror (and concert party’s) maximum % interest in offeree shares:
	

	Nature of relationship between members of concert party (if applicable):
	

	Have there been any “disqualifying transactions”?  NB if any offeror connected adviser is part of an organisation which has a principal trader which deals in offeree shares but does not have exempt principal trader status, that trader should not acquire further offeree shares after the Rule 9 waiver transaction is announced (or should seek ad hoc EPT status)
	

	Date of draft to which checklist relates:
	

	Proposed date of final document:
	

	Website address(es) (offeree and, if applicable, offeror) for documents required to be published on a website (Rule 26):
	

	Value of mandatory offer that would be necessary but for the Rule 9 waiver (see the Fees and Charges section of the Panel’s website):
	

	Document charge payable:
(NB payable on publication of document)

	

	If the document has been published by means of a “website notification”, does the notification comply with Note on the definition of “website notification” in the definitions Section of the Code?
	

	Dispensation sought under (tick as appropriate):
	Note 1 of Notes on Dispensations from Rule 9
	

	
	Rule 37 (buy-back)
	


SECTION B: Rule 9 waiver circular requirements
	NB References to S are references to the Sections of Appendix 1 of the Code and references to R are references to Rules



	
	SECTION & RULE
	
	REF
	COMMENTS
	OFFICE USE ONLY

	1
	S 2(d)
	Resolution to approve proposals by independent vote on a poll
	
	
	

	2
	S 2(e)
	Potential controllers and other non-independent parties disenfranchised for the meeting
	
	
	

	3
	S 2(e)
	Details of all relationships (personal, financial and commercial), arrangements and understandings between the controller(s) and any of the shareholders of the offeree or any person who is, or is presumed to be, acting in concert with any such shareholder
	
	
	

	4
	S 4(a)
	Competent independent advice to the offeree board
	
	
	

	5
	S 4(a)
	Details of all relationships (personal, financial and commercial), arrangements and understandings between the controller(s) and the Rule 3 adviser or any person who is, or is presumed to be, acting in concert with the Rule 3 adviser
	
	
	

	6
	S 4(b)(i) & (ii)
	Maximum potential controlling position stated?  This should include assumptions (i) as to underwriting participation (if relevant) and (ii) where convertible securities, options or subscription rights are to be issued, that only the potential controllers will convert/exercise any subscription rights (at the earliest possible date)
	
	
	

	7
	S 4(c)
	Where max potential holding >50%, specific and prominent reference to this and that potential controllers may acquire further interests in shares 
	
	
	

	8
	S 4(c)
	Where potential controllers are a concert party, warning regarding individual limits
	
	
	

	9
	S 4(d)
	Where potential controlling position will be held by more than one person, identity and potential interests in shares of each person
	
	
	

	10
	S 4(e)
	Statement that Panel has agreed, subject to shareholder approval, to waive general offer obligation resulting from transaction
	
	
	

	11
	S 4(f)
	Statement that potential controllers will not be restricted from making an offer for offeree (unless S 4(f)(i) or (ii) applies)
	
	
	

	12
	S 4(f)(i)
	If potential controllers have made a statement that they do not intend to make an offer, full details
	
	
	

	13
	S 4(f)(ii)
	If potential controllers have entered into an agreement with offeree not to make an offer, full details
	
	
	

	14
	S 4(g)
R 16.2
	Proposed management incentivisation arrangements (or negative statement) (if yes, consult Panel)
	
	
	

	15
	S 4(h)
R 19.2(a)
	(Offeree) Responsibility statement
	
	
	

	16
	S 4(h)
R 19.2(b)
	(Offeree) Disclosure of reasons if any director excluded and Panel consent obtained
	
	
	

	17
	S 4(h)
R 19.2(a)
	(Offeror) Responsibility statement
	
	
	

	18
	S 4(h)
R 19.2(b)
	(Offeror) Disclosure of reasons if any director excluded and Panel consent obtained 
	
	
	

	19
	S 4(h)
R 19.2, Note 3
	(Offeror) “Other persons” responsibility statement
	
	
	

	20
	S 4(i)
R 21.2, Note 4
S 4(j)
R 24.3(d)(xix)
	Summary of any offer-related arrangement permitted under, or excluded from, Rule 21.2
	
	
	

	21
	S 4(j)
R 23.1
	Full details of asset being injected
	
	
	

	22
	S 4(j)
R 23.2
	Adviser’s consent to inclusion of advice, report or opinion
	
	
	

	23
	S 4(j)
R 24.2
	Potential controllers’ long-term commercial justification for the transaction 
	
	
	

	24
	S 4(j)
R 24.2(a)(i)
	Intentions for future business of offeree, including R&D
	
	
	

	25
	S 4(j)
R 24.2(a)(ii)
	Intentions for offeree employees and management, including material changes in conditions or balance of skills and functions
	
	
	

	26
	S 4(j)
R 24.2(a)(iii)
	Strategic plans for offeree and likely repercussions on employment, places of business and HQ / HQ functions
	
	
	

	27
	S 4(j)
R 24.2(a)(iv)
	Intentions for offeree pension scheme(s)
	
	
	

	28
	S 4(j)
R 24.2(a)(v)
	Intentions for offeree fixed assets
	
	
	

	29
	S 4(j)
R 24.2(a)(vi)
	Intentions for trading facilities for offeree’s securities
	
	
	

	30
	S 4(j)
R 24.2(b)
	If offeror has no intention to make any changes to the matters described in R 24.2(a), or if strategic plans will have no repercussions, a statement to that effect
	
	
	

	31
	S 4(j)
R 24.2(c)
	Where offeror is a company, to extent affected by the transaction, statements of intention by the offeror re future business, employment and strategic plans with regard to itself
	
	
	

	32
	S 4(j)
R 24.3(a)(i)
	Names of offeror directors
	
	
	

	33
	S 4(j)
R 24.3(a)(ii)
	Business and prospects of offeror
	
	
	

	34
	S 4(j)
R 24.3(a)(iii)
	Website address for offeror’s accounts and statement of incorporation by reference to that website
	
	
	

	35
	S 4(j)
R 24.3(a)(iv)
	Website address for offeror’s preliminary statement etc. and statement of incorporation by reference to that website
	
	
	

	36
	S 4(j)
R 24.3(a)(vi)
	Effect on offeror’s earning and assets/liabilities
	
	
	

	37
	S 4(j)
R 24.3(a)(vii)
	Summary of offeror material contracts
	
	
	

	38
	S 4(j)
R 24.3(b)(i)
	In addition to compliance with appropriate parts of Rule 24.3(a), further information required by Panel
	
	
	

	39
	S 4(j)
R 24.3(b)(ii)
	Persons who have invested in offeror
	
	
	

	40
	S 4(j)
R 24.3(b)(iii)
	Persons with potential interest of 5%+ in offeree
	
	
	

	41
	S 4(j)
R 24.3(c)
	Ratings and outlook (offeree)
	
	
	

	42
	S 4(j)
R 24.3(c)
	Ratings and outlook (offeror)
	
	
	

	43
	S 4(j) R 24.3(d)(i)
	“If you are in doubt…” heading
	
	
	

	44
	S 4(j)
R 24.3(d)(ii)
	Date and name/address of offeror
	
	
	

	45
	S 4(j)
R 24.3(d)(iii)
	Persons acting in concert with offeror
	
	
	

	46
	S 4(j)
R 24.3(d)(iii)
	Persons acting in concert with offeree
	
	
	

	47
	S 4(j)
R 24.3(d)(xi)
	Middle market quotations for offeree shares
	
	
	

	48
	S 4(j)
R 24.3(d)(xiii)
S 4(n)
R 25.7(b)
	Irrevocable commitments/letters of intent (see Note 3 on Rule 2.10)
	
	
	

	49
	S 4(j)
R 24.3(e) (R 24.3(a)(i))
	Names of offeree directors
	
	
	

	50
	S 4(j)
R 24.3(e) (R 24.3(a)(ii))
	Business and prospects of offeree
	
	
	

	51
	S 4(j)
R 24.3(e) (R 24.3(a)(iii))
	Website address for offeree’s accounts and statement of incorporation by reference to that website
	
	
	

	52
	S 4(j)
R 24.3(e) (R 24.3(a)(iv))
	Website address for offeree’s preliminary statement etc. and statement of incorporation by reference to that website
	
	
	

	53
	S 4(j)
R 24.3(f)
	How cash being injected is to be financed and source(s)
	
	
	

	54
	S 4(j)
R 24.3(f)(i)
	Amount of each facility instrument
	
	
	

	55
	S 4(j)
R 24.3(f)(ii)
	Repayment terms
	
	
	

	56
	S 4(j)
R 24.3(f)(iii)
	Interest rates
	
	
	

	57
	S 4(j)
R 24.3(f)(iv)
	Security
	
	
	

	58
	S 4(j)
R 24.3(f)(v)
	Key covenants
	
	
	

	59
	S 4(j)
R 24.3(f)(vi)
	Principal financing banks
	
	
	

	60
	S 4(j)
R 24.3(f)(vii)
	Refinancing
	
	
	

	61
	S 4(j)
R 24.3, Note 1
	If offeror is a subsidiary company, information on the ultimate holding company in the form of group accounts
	
	
	

	62
	R 24.15(d) & Note
	Information incorporated by reference
	
	
	

	63
	S 4(j)
R 25.2(a)
	Offeree board’s opinion on the transaction
	
	
	

	64
	S 4(j)
R 25.2(a)(i)
	Offeree board’s views on effects of transaction on offeree’s interests, including employment
	
	
	

	65
	S 4(j)
R 25.2(a)(ii)
	Offeree board’s views on offeror’s strategic plans
	
	
	

	66
	S 4(j)
R 25.2, Note 4
	Directors with conflict of interest excluded from board recommendation?
	
	
	

	67
	S 4(j)
R 25.2, Note 4
	Details of all relationships (personal, financial and commercial), arrangements and understandings between the controller(s) and any of the offeree directors (or their close relatives and related trusts)
	
	
	

	68
	DEF AIC

Note 5
	Any standstill agreement with offeree directors? If agreement includes appropriate carve-outs, it will not create a concert party. If no carve-outs then there must be disenfranchisement of directors or other relevant parties for shareholder vote. A standstill agreement with offeree directors will not normally exclude them from board recommendation (even if no carve-outs) provided adequate disclosure
	
	
	

	69
	S 4(j)
R 25.3
	Significant changes in offeree’s financial or trading position (or negative statement)
	
	
	

	70
	S 4 (k)
R 24.4(a)(i) & R 24.4(b)
	Offeror’s interests etc. in offeree relevant securities (or negative statement)
	
	
	

	71
	S 4 (k)
R 24.4(a)(ii)(a) & R 24.4(b) & Note 1
	Offeror directors’ interests etc. in offeree relevant securities (or negative statement)
	
	
	

	72
	S 4(k)
R 24.4(a)(ii)(b) & R 24.4(b) & Note 3
	Offeror concert party’s interests etc. in offeree relevant securities (or negative statement)
	
	
	

	73
	S 4(k)
R 24.4(a)(ii)(c) 
	Offeror’s Note 11 DEF AIC persons’ interests etc. in offeree relevant securities
	
	
	

	74
	S 4(k)
R 24.4(a)(iv) & R 24.4(b)
	Offeree relevant securities which offeror has borrowed or lent (or negative statement)
	
	
	

	75
	S 4(k)
R 24.4(c) 

(persons in R 24.4(a)(i))
	Offeror’s dealings in offeree relevant securities (or negative statement)
	
	
	

	76
	S 4(k)
R 24.4(c) (persons in R 24.4(a)(ii)(a))
	Offeror directors’ dealings in offeree relevant securities (or negative statement)
	
	
	

	77
	S 4(k)
R 24.4(c) (persons in R 24.4(a)(ii)(b)) & Note 3
	Offeror concert party’s dealings in offeree relevant securities (or negative statement)
	
	
	

	78
	S 4(k)
R 24.4(c) (persons in R 24.4(a)(ii)(c))
	Offeror’s Note 11 DEF AIC persons’ dealings in offeree relevant securities (or, to extent Note 11 persons’ interests disclosed under Rule 25.4(a)(ii)(c), negative statement re dealings)
	
	
	

	79
	S 4(k)
R 25.4(a)(i), R 25.4(b) & 24.4, Note 1
	Offeree’s and offeree directors’ interests etc. in offeror relevant securities (or negative statement)
	
	
	

	80
	S 4(k)
R 25.4(a)(ii)(a), R 25.4(b) & R 24.4, Note 1
	Offeree directors’ interests etc. in offeree relevant securities (or negative statement)
	
	
	

	81
	S 4(k)
R 25.4(a)(ii)(b) & R 25.4(b)
	Offeree concert party’s interests etc. in offeree relevant securities (or negative statement)
	
	
	

	82
	S 4(k)
R 25.4(a)(ii)(c) 
	Offeree’s Note 11 DEF AIC persons’ interests etc. in offeree relevant securities
	
	
	

	83
	S 4(k)
R 25.4(a)(iv) & R 25.4(b)
	Offeree relevant securities which offeree concert parties have borrowed or lent (or negative statement)
	
	
	

	84
	S 4(k)
R 25.4(a)(ii)(v)
	Voting intentions of offeree directors
	
	
	

	85
	S 4(l)
R 24.6
	Special arrangements (or negative statement)
	
	
	

	86
	S 4(l)
R 24.9
	Ultimate owner of securities to be issued (or negative statement)
	
	
	

	87
	S 4(m)
R 25.5(a)
	Director’s service contracts (or negative statement)
	
	
	

	88
	S 4(m)
R 25.5(b), Notes 1 & 2
	Replaced/amended service contracts (or negative statement)
	
	
	

	89
	S 4(n)
R 25.7(a)
	Summary of offeree material contracts
	
	
	

	90
	S 4(n)
R 25.7(d)
S 4(o)
R 26.1(b)
	List of documents published on a website and website address(es) on which Rule 9 waiver circular and other documents are published
	
	
	

	91
	S 4(o)
R 26.2(a)
	Irrevocable commitments or letters of intent published on website
	
	
	

	92
	S 4(o)
R 26.2(b)
	Documents relating to financing of the transaction published on website
	
	
	

	93
	S 4(o)
R 26.2(c)
	Agreements & arrangements referred to in Note 11 DEF AIC published on website
	
	
	

	94
	S 4(o)
R 26.2(d)
	Offer-related arrangements & agreements permitted under, or excluded from, Rule 21.2 published on website
	
	
	

	95
	S 4(o)
R 26.3(a)
	Memorandum and articles of association of offeror and offeree published on website
	
	
	

	96
	S 4(o)
R 26.3(b)
	Any report, letter or valuation published on website
	
	
	

	97
	S 4(o)
R 26.3(c)
	Written consents of independent financial adviser (see Rule 23.2(a)) published on website
	
	
	

	98
	S 4(o)
R 26.3(d)
	Material contracts published on website
	
	
	

	99
	S 4(o)
R 26.3(e)
	Where profit forecast or QFBS published, reports and written consents of reporting accountants and financial advisers published on website
	
	
	

	100
	S 4(o)
R 26.3(f)
	Where asset valuation published, valuation report, written consent of valuer and no material difference statement published on website
	
	
	

	101
	S 4(o)
R 26.3(g)
	Full list of dealings (where aggregation permitted) published on website
	
	
	

	102
	S 4(o)
R 26.3(h)
	Derivative contracts published on website
	
	
	

	103
	S 4(n)
R 25.7(e)
S 4(p)
R 28
	Profit forecasts and QFBSs
	
	COMPLETE AND ATTACH SUPPLEMENTARY FORM(S)
	

	104
	S 4(p)
R 29
	Asset valuation
	
	COMPLETE AND ATTACH SUPPLEMENTARY FORM
	

	105
	S 5
	Details of all underwriters and placees 
	
	
	

	106
	R 30.3(e)
	Where document not sent in hard copy form, ability to request hard copy
	
	
	

	107
	R 30.4
	Details of any particular jurisdiction(s) into which document proposed not to be sent

(NB provide full details including each such jurisdiction; whether any significant risk of civil, regulatory or criminal exposure; whether less than 3% of offeree shares held in each such jurisdiction and any other factors)
	
	
	

	108
	Other
	Any other details (whether or not already included in the document) of any other fact or matter that could be relevant to the Panel’s grant of a waiver of the obligation under Rule 9
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