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INTRODUCTION TO
THE TAKEOVER PANEL

The Takeover Pandl is the regulatory body which publishes and administers the City Code on
Takeovers and Mergers. It is concerned with takeovers of companies the shares of which are held
by the public. The Code is designed to ensure good business standards and fairness to shareholders;

maintaining fair and orderly marketsis crucia to this.

The commercial merits of takeovers are not the responsibility of the Panel; these are matters
for the companies concerned and their shareholders. Wider questions of public interest are the
concern of the governmental authorities in the UK and, in some circumstances, the European
Community, through the Office of Fair Trading and the Monopolies and Mergers Commission or

the EC Commission.

The Panel was set up in 1968 in response to mounting concern about unfair practices. The
composition and powers of the Panel have evolved over the years as circumstances have changed,
although it remains a non-statutory body.

The essential characteristics of the Panel system are flexibility, certainty and speed, enabling
parties to know where they stand under the Code in a timely fashion. It is important that these
characteristics should be retained in order to avoid over-rigid rules and the risk of takeovers
becoming delayed by litigation of a tactical nature, which may frustrate the ability of shareholders
to decide the outcome of an offer. The Panel’ s ability to focus on the consequences for shareholders
of breaches of the rules, rather than only on disciplinary action in respect of breaches, is an
important aspect of its work. If the Pandl finds there has been a breach, it may have recour se to
private reprimand, to public censure, to reporting the offender’s conduct to another regulatory
authority, for example, the Department of Trade and Industry, the London Stock Exchange, the
Securities and Investments Board or the relevant self-regulating organisation, or to requiring further
action to be taken, as it thinks fit.

THE PANEL
The Panel draws its membership from magor financia and business institutions to ensure a
spread of expertise in takeovers, securities markets, industry and commerce. The Panel has the
support of the Bank of England, its original sponsor, and the Governor appointsthe Chairman, two
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Deputy Chairmen and three non-representative members, two of whom are industrialists. To ensure
that industry is represented at al meetings, many of which have to be arranged at short notice, in
recent years a small group of senior industrialists has been appointed to act as alternates to the two

industrialist members.

The Panel can be convened at short notice to hear an appeal against an Executive ruling. It

also hears disciplinary cases.
THE APPEAL COMMITTEE

There is aright of appeal from the Panel to the Appeal Committee in certain circumstances,
particularly where the Panel finds a breach of the Code and proposes to take disciplinary action. An
appeal may also be made, in other cases, with leave of the Panel. The Chairman of the Apped
Committee will usually have held high judicia office.

THE EXECUTIVE

The day-to-day work of the Panel is carried out by its Executive, headed by the Director
General, usualy a senior merchant banker on secondment. Some of the members of the Executive
are permanent, providing an essential element of continuity. They are joined by lawyers,

accountants, stockbrokers, civil servants and others on two-year secondments.

The Executive monitors takeovers, checking that all documents and announcements issued, as
well as actions taken, comply with the Code. The Executive is available for consultation and to give
rulings and interpretations before, during and, where appropriate, after takeovers. The Panel
encourages early consultation so that problems can be avoided; a major part of the Executive srole

is to provide guidance.

Many enquiries about the possible effects of the Code on prospective transactions need a
swift response to alow the parties, once an offer has been announced, to meet the Code's strict

timetable.
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CHAIRMAN' SSTATEMENT

The Takeover Pandl’s formation on 27 March 1968 coincided with the publication of the first
edition of the City Code on Takeovers and Mergers. The Code has expanded a great dedl in the last
twenty-five years, largely as cases have given rise to rulings of general application. But the Panel’s
four fundamental objectives remain the same: fair and equal treatment of shareholders, adequate
and timely information for all shareholders to enable them to decide on the merits of an offer, a
fair market in the shares of companiesinvolved in takeovers and the avoidance of frustrating action by

the management of offeree companies without the consent of their shareholders.

Throughout the last quarter-century the Panel has enjoyed the support of the financial
community. Government and other regulatory authorities have also acknowledged that those
seeking to take advantage of the facilities of the securities markets in the UK should conduct
themselves in matters relating to takeovers in accordance with best business standards, and

therefore in accordance with the Code which sets out those standards.

| have previoudy drawn attention to the importance which the Pandl attaches to the voice of
industry being adequately heard in its deliberations. In this respect the Panel owes a great debt of
gratitude to Sir Austin Pearce. He was for severa years a nominee of the Governor of the Bank of
England on the Panel. As a former chairman of Esso Petroleum and of British Aerospace, his
experience was of great assistance to the Panel. Sir Austin has now retired from the Pandl and in his

place we welcome Mr Dennis Stevenson.

The Appeal Committee of the Pand fulfils an important function in the Panel’s overal
structure. There is rarely an appeal from rulings of the Pandl; but the knowledge that an appedl is, in
appropriate cases, available adds to the Panel’s strength. Since 1987 the Panel has been fortunate
indeed to have had Lord Roskill as the Chairman of its Appea Committee. His commercial
experience and wise counsel have been of very great benefit to the Panel. Lord Roskill has now
retired, and his place has been taken by Sir Michael Kerr, formerly the Deputy Chairman of the
Appea Committee. As the new Deputy Chairman we welcome Sir Christopher Slade, who, like Sir
Michael, was formerly a Lord Justice of Appedl.
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A proposed European Takeover Directive has been under discussion since 1987, but little
progress has so far been made. The communiqué issued after the Edinburgh summit in December
1992 included the Directive amongst those directives proposed for subsidiarity treatment, but the

implications of this are not yet clear.

The Panel’s principal concern remains that, if there is to be a Directive which requires a
statutory body to regulate takeovers and mergers in the UK, the tried and tested attributes of the
Panel - the facility of advance consultation, flexibility of approach, speed of response and a
decision on which practitioners can rely - may be lost or rendered less potent. Whilst the Panel
supports the concept of harmonisation, it wishes to ensure that the existing benefits of the UK
system are not lost or diluted and that there is not an increased risk of tactical litigation.

SIRDAVID CALCUTTQC
14 1LY 1993
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REPORT BY THE
DIRECTOR GENERAL

There were 88 takeover or merger proposals published during the year ended 31 March 1993.
This figure, which is consderably below last year's total of 142, is the lowest number of takeovers
overseen by the Pand in its twenty-five year history and contrasts with a high of 436 in 1972 and an
average of 225 per year.

The number of detailed consultations on cases which did not lead to published takeover or
merger proposals but resulted in significant work for the Executive was higher than last year: 141
cases as compared with 116. There were also more whitewashes than in the previous year and amongst
these were several financial reconstructions. These transactions are invariably complex and often

necessitate considerabl e consultation with the Executive.

The reduction in the number of takeovers has enabled staff cuts to be made in some areas: this

has been achieved by not replacing a number of secondees as their secondment periods ended.

REVISION OF THE CODE

A new edition of the Code has just been published. The most substantial change is to the Rule
whereby a person, or persons acting in concert, with a total holding of shares carrying not less than
30% but not more than 50% of the votes of a company has freedom to buy a certain percentage in
every 12 months. the purchasing freedom was reduced from 2% to 1% with effect from 3 March
1993.

WHITEWASHES INVOLVING DEBT
FOR EQUITY CONVERSIONS

A particular feature of the day-to-day work of the Executive in the past year has been
transactions involving the conversion of bank debt into equity as part of the restructuring of
financially troubled companies. Some of these transactions have involved banks acting in concert
requiring a dispensation from a Rule 9 offer obligation as a result of the issue to them of shares

carrying 30% or more of the voting rights of the company (a*“whitewash” dispensation). Banks may be

10
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consgdered to be acting in concet where, for example, they fal within the same group for the
purposes of presumption (1) of the definition of “acting in concert” or where they enter into a
“standstill” or similar type of agreement with the financially troubled company or its directors (Note

4 on the definition of “acting in concert”).

The Executive has endeavoured to treat these types of debt for equity conversions as
pragmatically as possible. Recognising that in most cases the banks are reluctantly becoming
shareholders as part of arefinancing package, the Executive has been prepared to modify or relax
the application of certain rules of the Code normally applicable to whitewashes if it considers that
they would operate in an unnecessarily burdensome or inappropriate manner. For example,
particularly where large numbers of banks have been involved, the Executive has been prepared to
modify and relax significantly the rules relating to responsibility statements and the disclosure of
financial information and holdings and dealings in respect of the banks in the whitewash

documentation.

There are no hard and fast rules with regard to the modifications and relaxations which may be
agreed by the Executive in these Situations, each case being decided on its facts. It is therefore
strongly recommended that the Executive is mnsulted as early as possible in connection with any
refinancing proposals involving large scale conversions of bank debt into equity where there may be

Rule 9 implications.

INFORMATION RELEASED DURING OFFERS
During the year the Panel issued a statement (Panel Statement 1992/20) containing the
following paragraphs which summarise the Pandl’ s views:
“The Code requires that information released during an offer must satisfy the highest
standards of accuracy and must be made equally available to all shareholders as nearly as
possible at the same time and in the same manner. Particular areas of sensitivity include future

profits and prospects.

The Pand attaches great importance to these principles, which are as relevant to private
conversations as they are to public documents and statements and which apply equally to directors
and officials of companies and to al their advisers. Accordingly, such parties must take the utmost
care in any discussions, whether formal or informal, with shareholders and with others, such as

journalists or investment analysts whose views may influence shareholders. Concern in this area

11
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extends beyond simple statements of fact to include any impressions which are given. Further,
comments made “off the record” may have the same effect as more formal statements and the
Panel draws no distinction between them.

There are many ways of implying information and opinions during discussions without
specifically stating such information or opinions. Prior to publication of materia new
information or opinions, or where the Code would prohibit such publication, conversations of
this kind, designed to cause specific inferences to be drawn, are likely to represent breaches of
the Code.

The Pand regards financial advisers as being responsible to the Pand for guiding their clients
and any relevant public relations advisers with regard to any information released during the

course of an offer.”

Thisis a subject which remains of great concern to the Panel. Difficulties relating to the release
of information are most likely to arise during hostile bids. There will be important issues relevant to
the target company’s shareholders in deciding whether or not to accept an offer for their shares.
Arguments and information on such issues may be put acrossin a wide variety of ways and through
many different channels. It is aso not unusual for a large number of people, from companies and
thelr advisers, to be involved in discussions and meetings with shareholders, the media, anaysts and

others engaged in investment management and advice.

Particular care is needed to ensure that the requirements of the Code are met. Since it is very
difficult after the event to alter an impression once it has been given, it is especialy important to
establish clearly what may and may not be said in advance of discussions taking place. Consultation
with the Executive is advisable if there is any doubt about this.

If a breach of these rules is discovered it will be treated as a grave matter. In addition, if
general speculation arises in the market or the press about issues which are important in a bid, such
as future profits or prospects, then, irrespective of whether any breach of the Code has been
discovered, the Panel may require a statement to be made by the appropriate company, either
substantiating the point at issue or disassociating the company from the speculation. The purpose of
this requirement would be to prevent the development of afalse market and to avoid the possibility of
shareholders relying upon speculative rumour or comment under a mistaken presumption as to its

source or vdidity.

12
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BES COMPANIES

The Panel has occasionally found it necessary to remind practitioners of the Code's likely
application to offers for companies qualifying for Business Expanson Scheme (“BES’) relief.
Following liaison between the Executive and the BES Association, that Association’s code of conduct
now expressly reminds its members to take account of the Code; this is in addition to the genera
requirement to conduct their business in accordance with the law and the rules of any other
regulatory bodies to which they may belong.

During the course of the year, the Executive has had to consider the application of the Code to
one particular type of BES which includes what have become known as “contracted exit”
arrangements. Typically, the BES company buys property from an ingtitution, such as a university or
housing association, which it then lets out on assured tenancies. The BES company enters into put
and call option arrangements with the institution providing for the repurchase of the property by
that ingtitution, or a related company, a the end of the BES five-year holding period. Under BES
rules, it is not possible to make any contractual arrangements at the outset with regard to a repurchase

of the shares. However, a share repurchase may prove more attractive.

Accordingly, in order to ensure acceptance of an “exit” share offer, if one is made, it is often
provided in these types of scheme that the shares subscribed for by the original BES investors will be
held by a nominee with authority to accept an offer from the institution, or related company, at a
fixed or minimum price shortly after the end of the five-year period. Alternatively, the BES investors

may, as shareholders, be bound by the articles of association to accept such an offer.

Where it has been consulted in advance of launch, the Executive has usually been prepared to
agree to the disapplication of the Code in respect of the “exit” share offer provided that the identity
of the offeror, the price at which the offer will be made and the time when the offer will be made are
all pre-determined from the outset and clearly set out in the prospectus. The Executive has also been
concerned to ensure that the fact that investors will not then have the protection of the Code for that

particular offer is prominently stated in the prospectus.

ACCOUNTS
In the year ended 31 March 1993 the total income from document fees was £1,405,000
compared with £2,266,500 in 1992 but, as a result of periods of considerable activity on the London
Stock Exchange, contract note levy receipts, at £3,295,570, were somewhat above the total at one time
expected, albeit considerably less than the 1992 leved of £4,080,803. Expenditure, at £4,040,809, was
nearly £60,000 less than in 1992.

13
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The Panel seeks to set its fees at a level which will enable its finances to remain broadly in
balance over the years, taking account of the fact that it is exposed to greater fluctuations of income
than of expenditure. Having reviewed the accounts for the year, the Panel has decided not to make

any changes to the basis or leve of its charges.

MRS FRANCESA HEATON
14 3Ly 1993

14
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STATISTICS

The Panel held five meetings to hear appeals by parties to takeover transactions against rulings by
the Executive. None of the appeals was successful. In addition the Panel held a meeting to consider
adisciplinary matter. No cases were heard by the Appeal Committee.

There were 88 (year ended 31 March 1992 - 142) published takeover or merger proposals of which
87 (139) reached the stage where formal documents were sent to shareholders. These proposals
were in respect of 85 (130) target companies.

28 (39) offers were not recommended at the time the offer document was posted. 25 (34) of these
remained unrecommended at the end of the offer period, of which 9 (17) lapsed.

13 (13) offers were, at the time of their announcement, mandatory bids under Rule 9.
A further 13 (7) cases, which were still open at 31 March 1993, are not included in these figures.

The Executive was engaged in detailed consultations in another 141 (116) cases which either did
not lead to published proposals or were transactions, subject to approval by shareholders, involving
controlling blocks of shares.

1992-1993 1991-1992
OUTCOME OF PROPOSALS
Successful proposals involving control
(including Schemes of Arrangement) 62 99
Unsuccessful proposals involving control
(including Schemes of Arrangement) 13 2
Proposals withdrawn before issue of
documents (including offers overtaken
by higher offers) 1 3
, , S 12 18
Proposals involving minorities —_— —_—
88 142

15
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ACCOUNTSFOR THE YEAR ENDED
31 MARCH 1993

INCOME AND EXPENDITURE ACCOUNT
FOR THE YEAR ENDED 31 MARCH 1993

NOTE 1993 1992
£ £
INCOME
Contract note levy 3,295,570 4,080,803
Document fees 1,405,000 2,266,500
City Code sdles 21,250 28,905
Other income 3,860 6,605
4,725,680 6,382,813
EXPENDITURE
Personnel costs 2,532,171 2,569,903
Accommodation costs 801,991 786,883
Other expenditure 706,647 742,240
4,040,809 4,099,026
SURPLUS BEFORE INTEREST AND TAXATION 684,871 2,283,787
Interest receivable 84,632 62,825
Interest payable - (11,783)
Taxation 2 (21,606) (13,592)
SURPLUS FOR THE YEAR 747,897 2,321,237
ACCUMULATED SURPLUSY (DEFICIT)
AT BEGINNING OF YEAR 1,685,832 (635,405)
ACCUMULATED SURPLUS AT END OF YEAR 2,433,729 1,685,832

16



CURRENT ASSETS
Debtors and prepayments
Bank and cash

CURRENT LIABILITIES
Creditors and accruals
Taxation

NET CURRENT ASSETS

Representing:
ACCUMULATED SURPLUS

THE TAKEOVER PANEL
1992 — 1993 REPORT

BALANCE SHEET
AT 31 MARCH 1993

NOTES

1993 1992
£ £
942,873 1,051,312
1,677,429 889,112
2,620,302 1,940,424
164,967 241,000
21,606 13,592
186,573 254,592
2,433,729 1,685,832
2,433,729

1,685,832

The accounts on pages 16 to 19 were approved by the Finance Committee on 22 June 1993 and signed on behalf of the

Members by:

SR DAVID CALCUTT QC

The Chairman, Panel on Takeoversand Mergers

JOHN HULL

The Chairman, Finance Committee

17
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CASHFLOW STATEMENT
FOR THE YEAR ENDED 31 MARCH 1993
NOTES 1993 1992
£ £
Net cash inflow from activities 5 715,485 1,294,265
Returns on investments and servicing of finance
Interest received 86,424 54,368
Interest paid - (23,929)
Net cash inflow from returns on investments and
servicing of finance 86,424 30,439
Taxation
Corporation tax paid (13,592) (29,564)
Increase in cash 6 788,317 1,295,140
NOTES TO THE ACCOUNTS
1 BASIS OF PREPARATION OF ACCOUNTS AND ACCOUNTING POLICIES
a) The accounts have been prepared on the historical cost basis of accounting.
b) All expenditure of a capital nature iswritten off in the year in which it isincurred.
¢) Income and expenditureis accounted for on an accruals basis.
1993 1992
2. TAXATION £ £
Corporation tax payable on interest income, charged
at the rate of 25% (1992 — 25%) 21,606 13,592

Following discussions with the Inland Revenue, agreement was reached in 1991 to the effect that the Panel has not

been carrying on atrade and that consequently no tax liability arises on the accumulated surpluses. Corporation tax
continues to be payable on investment income.

DEBTORSAND PREPAYMENTS

Contract note levy accrued income
Document fees

Interest receivable

Other debtors and prepayments

18

1993 1992

£ £
900,000 975,000
12,500 -
7,065 8,857
23,308 67,455
942,873 1,051,312




NOTES TO THEACCOUNTS continued

4. CREDITORSAND ACCRUALS

Staff costs
Legal and professional fees

Other creditors and accruals

5. RECONCILIATION OF SURPLUSTONET
CASH INFLOW FROM ACT IVITIES
Surplus before interest and taxation

THE TAKEOVER PANEL
1992 — 1993 REPORT

Decrease/(increase) in debtors and prepayments

Decreasein creditors

Net cash inflow from activities

6. CASH AND CASH EQUIVALENTS

@) CHANGESDURING THE YEAR

Balance at 1 April
Net cash inflow

Balance at 31 March

b) ANALYSISOF BALANCES
Cash at bank and

in hand

Bank overdraft

At 31 March

1993 1992
£ £
75,048 79,257
17,808 98,504
72,111 63,239
164,967 241,000
1993 1992
£ £
684,871 2,283,787
106,647 (925,143)
(76,033) (64,379)
715,485 1,294,265
1993 1992
£ £
889,112 (406,028)
788,317 1,295,140
1,677,429 889,112
CHANGE CHANGE
1993  INYEAR 1992 IN YEAR 1991
£ £ £ £ £
1,677,429 788317 889,112 885,140 3,072
- - - 410,000 (410,000)
1,677,429 788317 889,112 1,295,140 406,028

REPORT OF THE AUDITORS TO THE MEMBERS OF THE PANEL ON TAKEOVERS AND MERGERS

We have audited the accounts on pages 16 to 19 in accordance with Auditing Standards.

In our opinion the accounts give atrue and fair view of the state of The Panel on Takeovers and Mergers' affairs at 31

March 1993 and of its surplus and cashflows for the year then ended.

COOPERS & LYBRAND

Chartered Accountants and Registered Auditors, London

22 June 1993.
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1 APRIL

3 APRIL

6 MAY

11  MAY

12 MAY

15 MAY

21  MAY

8 JULY
24 JuLy

7 AUGUST
13 AuUGUST

14  SEPTEMBER

24  SEPTEMBER

1 OCTOBER

23 NOVEMBER

1993
22  FEBRUARY

3 MARCH
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STATEMENTSISSUED BY THE PANEL

1992/10

1992/11

1992/12

1992/13

1992/14

1992/15

1992/16

1992/17

1992/18

1992/19

1992/20

1992/21

1992/22

1992/23

1992/24

1993/1

1993/2

DURING THE YEAR
ENDED 31 MARCH 1993

PETROCON GROUP—JAMES WILKES
(Appeal notification and consequential timetable matters)

PETROCON GROUP—-JAMES WILKES
(Refusal of extension of final closing date)

ROBERT BOSCH —WORCESTER GROUP

(Appeal natification)

ROBERT BOSCH —WORCESTER GROUP

(Alleged special benefit in breach of General Principle 1 and Rule 16)
HSBC HOLDINGS — LLOYDS BANK — MIDLAND BANK

(Appeal notification)

HSBC HOLDINGS — LLOYDS BANK — MIDLAND BANK

(Provision of information to bona fide potential offeror)

TRAFALGARHOUSE —DAVY CORPORATION
(Allegation of mideading offer document)

GREENEKING —MORLAND & CO
(Prohibition on announcement of results and revaluation of assets after Day 46)

KALON GROUP—MANDERS (HOLDINGS)
(Extension of offer timetable)

APPOINTMENT OF CHARL ES PENNEY AS JOINT SECRETARY
(Panel Executive appointment)

TI GROUP —DOWTY GROUP
(Investigation into comments to journalists and analysts)

HOUSE OF FRASER
(Results of enquiry into alleged Code breaches)

BRIERLEY INVESTMENTS— GIBBS MEW
(Clarification regarding error in directory of brokers' estimates)

ABBOT HOLDINGS — THE BLYSTAD GROUP
(Alleged special benefit in breach of Gener al Principle 1 and Rule 16)

AMSHOLD —AMSTRAD
(Clarification of number of proxies held)

AIRTOURS — OWNERS ABROAD GROUP
(Extension of offer timetable)

AMENDMENT TO THE CODE —RULE 9.1 (b)
(Code amendment —“ creeper” provision)

For details of how to obtain copies of the Code, Panel Statements and Annual Reports contact:

The Secretary, Panel on Takeovers and Mergers,
P O Box No 226, The Stock Exchange Building,
London EC2P 2JX. Telephone: 071 382 9026

Printed by Burrups Ltd, St Ives plc, London, Luxembourg and Tokyo. B212047
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